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Black Warrior RIVERKEEPER®  
712 37th Street South 
Birmingham, AL 35222 
Tel: (205) 458-0095 
Fax: (205) 458-0094 
edillard@blackwarriorriver.org  
www.BlackWarriorRiver.org  

Lt. Gen. Robert L. Van Antwerp, 
U.S. Army Chief of Engineers 
Office of the Chief of Engineers 
2600 Army Pentagon 
Room 2E667 
Washington, DC 20310-2600 
  
Via Electronic Mail Only to NWP2012@usace.army.mil 
 
Re: Proposed Reissuance or Modification Nationwide Permit 21 
 COE 2010-0035 
 ZRIN 0710-ZA05  
 
Dear Lt. General Van Antwerp: 
 

Black Warrior Riverkeeper, Inc. (Riverkeeper) is a non-profit organization located in 
Birmingham, Alabama, whose mission is to protect and restore the Black Warrior River and its 
tributaries.  With 95 active coal mines in the Black Warrior River watershed, coal mining is one of the 
biggest threats to our water quality at this time.  We have long been concerned about the misuse of 
Nationwide Permit 21 (NWP 21) by the U.S. Army Corps of Engineers (Corps) in Alabama.   

 
As you know, on June 17, 2010 the Corps formally suspended the use of NWP 21 in six 

specifically identified states of the “Appalachian region:” Kentucky, Ohio, Pennsylvania, Tennessee, 
Virginia and West Virginia pending further study.  In announcing the suspension of NWP 21 in these six 
states, the Corps acknowledged that the continuing use of NWP 21 in the region may result in more than 
minimal impacts to aquatic resources and should be evaluated in accordance with individual permit 
procedures. 

 
With NWP 21 due to expire in March 2012, the Corps now proposes to adopt one of three 

alternatives: not to re-issue NWP 21 (Option 1); to re-issue NWP 21 with modifications, including a ½ 
acre limit for losses of non-tidal waters of the United States, a 300 linear foot limit for loss of stream bed 
(with a waiver for the loss of intermittent and ephemeral stream beds if the district engineer makes a 
written determination that the discharges will result in minimal adverse effects) and a provision 
prohibiting the use of NWP 21 to authorize dredged or fill material into waters of the United States 
associated with the construction of valley fills for surface coal mining activities (Option 2); and to re-
issue NWP 21 with the same modifications and conditions as Option 2, except there would be no 
prohibition on using NWP 21 for valley fills (Option 3).  See 76 Fed. Reg. 9,174 (February 16, 2011). 
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At first blush, each of these proposed actions or modifications to NWP 21 appear to more 
appropriately restrict its use.  However, a closer examination and analysis of Options 2 and 3 
demonstrate that they are no better than the status quo.  Given the past misuse of NWP 21 in our state 
and the harm that it has caused, the only alternative the Corps should pursue is Option 1: the Corps 
should not re-issue NWP.  Options 2 and 3 afford both the Corps and the district engineer too much 
unfettered discretion in the use of NWP 21, discretion that in the past has been exercised to the severe 
detriment of our state’s water resources.  Moreover, we believe that neither Option 2 nor Option 3 
complies with § 404(e) of the CWA.  Because we see little evidence that the Corps or the district 
engineer can appropriately apply the exceptions of Options 2 and 3, these proposed modifications should 
not be adopted. 

 
Background 

 
While we absolutely agree with the position of the Corps on the issue of suspending NWP 21 last 

June, we fail to understand why the Corps did not similarly suspend the use of NWP 21 in the 
Appalachian state of Alabama.  The northern 37 counties of Alabama have long been considered part of 
the Appalachian region by the federal Appalachian Region Commission.1  Moreover, along with 
Tennessee and Kentucky, the Black Warrior River watershed (and much of Alabama’s coal) is contained 
in Eco-region 68; the state of Alabama actually produces nearly seven times the amount of coal 
produced by Tennessee.2

2008-09 Appalachian Region Coal Production
  Similarly, coal production statistics and reports include Alabama in the 

Appalachian region.  See, e.g., . 
 
 Although Alabama has been excluded from the defined six-state “Appalachian region” by EPA 

and the Corps,  EPA Region 4 has recently indicated that the same types of mining concerns identified 
in the defined “Appalachian region” are also at issue in Alabama.  See December 17, 2010 EPA Letter to 
the U.S. Army Corps of Engineers in re: Swann’s Crossing Mine (Tuscaloosa County, Alabama) (10, 
985 total linear feet of streams impacted); February 23, 2011 EPA Letter to the U.S. Army Corps of 
Engineers in re: Reese’s Branch Mine No. 2 (Walker County, Alabama)(3,060 total linear feet of 
streams impacted); February 24, 2011 EPA Letter to the U.S. Army Corps of Engineers in re: Cedar 
Lake Mining (Blount County, Alabama) (7,700 total linear feet of streams impacted).  For each of these 
mines, EPA Region 4 overruled the use of NWP 21 by the Corps and required instead that an individual 
permit be used. 

   
  Riverkeeper has long asserted that the harms of coal mining identified in the Appalachian 

region take an even greater toll on Alabama streams and wetlands because of the state’s unjustified 
exclusion from the policies and regulations which address surface mining in the Appalachian region.  
This arbitrary distinction in treatment between Alabama and the rest of the Appalachian region is wholly 
without factual, legal and scientific support. 

   
                                                 
1 The Appalachian Region, as defined in ARC's authorizing legislation, is a 205,000-square-mile region that follows the spine 
of the Appalachian Mountains from southern New York to northern Mississippi. It includes all of West Virginia and parts of 
12 other states: Alabama, Georgia, Kentucky, Maryland, Mississippi, New York, North Carolina, Ohio, Pennsylvania, South 
Carolina, Tennessee, and Virginia.  Appalachian Regional Commission Map. 
 
2 Alabama coal mines produced 20.6 million tons of coal in 2008 (1.8% of the U.S. total).  With 2.7 million tons of coal 
mined in 2008, Tennessee is one of the lesser coal mining states, making up only 0.2% of U.S. coal production.  2008 Coal 
Production Statistics for Alabama and Tennessee 

http://www.eia.doe.gov/cneaf/coal/page/acr/acr.pdf�
http://www.arc.gov/images/appregion/Appalachian_Region_Map.pdf�
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That the Warrior Coal Field underlying our watershed is at the end of Appalachia rather than 
central Appalachia makes the strip mining that occurs here no less damaging.  Our rivers, biodiversity, 
natural heritage and history are no less important.  The terrain being destroyed in our watershed by strip 
mining--forests, mountains, valleys, headwater streams, tributaries and wetlands--is no less beautiful.  
Sadly, NWP 21 has been misused as a rubber stamp in Alabama to allow the permitting of surface coal 
mines without the detailed study and analysis that is absolutely required by Section 404(e) of the Clean 
Water Act (CWA).  

 
Section 404(e) only authorizes the Corps (through delegation by the Secretary of the Army, 33 

CFR 322.5 and 323.6(a)), to authorize general permits if “the activities . . . are similar in nature, will 
cause only minimal adverse environmental effects when performed separately, and will have only 
minimal cumulative adverse effect on the environment.”  Yet NWP 21 has been routinely used in 
Alabama to authorize the destruction of thousands of linear feet of streams as well as untold acres of 
wetlands without the detailed study, cumulative impact assessment and public participation that the 
CWA so clearly requires. 

    
 Last year, in seeking a comprehensive stream protection rule to better protect all streams and 

related environmental values, the Office of Surface Mining acknowledged the need to protect all 
streams, not just the ones that happen to fall into the highly artificial definition of “Appalachian region.”  
The Black Warrior River watershed and the great harm it has suffered offer a textbook illustration for 
such an approach.  As OSM rightly observes, 

 
[i]t would not be fair, appropriate or scientifically valid or 
consistent with the principles of SMCRA to apply the new 
protections only in central Appalachia . . . .  Streams are 
ecologically significant regardless of the region in which 
they are located. 

  
Currently, we cannot even evaluate the full extent of the harm that NWP 21 inflicts on 

Alabama’s water resources every year.   Despite past promises to make regulatory program information 
publicly accessible online, a request under the Freedom of Information Act, 5 U.S.C. § 552(b), is still 
the only means for the public to get information about the Corps’s decisions under NWP 21.  As our 
own experience readily demonstrates, FOIA represents a less than perfect mechanism to obtain this 
critical information.  Three months after submitting a detailed FOIA request to the Corps, we are still 
waiting for most of our documents. 

  
January 14, 2011 FOIA Request by Riverkeeper 

 
Riverkeeper submitted its FOIA request electronically on January 14, 2011.  We had hoped to 

use this information to submit more substantive, detailed comments on the proposed reissuance and 
modification of NWP 21 by the Corps by the April 18, 2011 comment deadline. While we understand 
that our document request was quite large because of the huge amount of coal mining conducted in 
Alabama, we have made efforts to work with the Corps to reduce the impact of our request where 
possible. 
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However, we have gotten only 10 of the 45 mine permit files initially requested.3

It is significant to note that the nine NWP 21 files initially reviewed result in impacts to 53,472 
total linear feet (10.13 miles) of jurisdictional streams.

  We have 
gotten none of the internal or scientific information responsive to our request which focused on how and 
why Alabama was singled out and excluded from suspension or the “Appalachian region” definition.  
We have received no information, research, data, scientific information  or other materials which detail 
any analysis, evaluation or method used by the Corps to determine whether an environmental impact is 
minimal under § 404 of the CWA or which address the cumulative effect of coal mining in the Black 
Warrior River watershed.  We have gotten no documents which supply information about the 
“mitigation” actually performed to “compensate” for the tens of thousands of linear feet of streams that 
we lose every year.  Similarly, we have gotten no information about the criteria used by the Corps to 
determine what mitigation should be required and how the Corps evaluates the success of that 
mitigation. 
  

What we do know from the partial response to our FOIA request is quite disturbing.  Of the 9 
files fully reviewed, only two (Choctaw South SAM-2009-01781-CTM and Powhatan Mine, SAM-
2009-01662-CHE) even pay lip service to the concept of cumulative impacts.  The “analysis” for 
Choctaw South identifies 15 water-related actions in a ten mile radius of the proposed mine and even 
acknowledges that there will be ongoing loss and degradation of streams as a result.  However, the 
decision document by the Corps rationalizes that “the opportunity to review the aquatic impacts 
associated with coal mining activities, the ability to add special conditions to DA permits, and the 
requirements for stream mitigation cumulative effects would be minimized.”  For Powhatan Mine, the 
Corps’s “analysis” is even more cursory: the decision document rationalizes that “the opportunity to 
review the aquatic impacts associated with coal mining activities, the ability to add special conditions to 
DA permits, the requirements for stream mitigation, and the requirements, via ASMC, to restore to 
original contours, cumulative effects to the aquatic environment . . . would be minimized.”  The 
remaining seven either do not mention impacts (five files) or summarily conclude in finest boilerplate 
fashion (with no facts or discussion) that there are only minimal individual and cumulative impacts (two 
files).  Section 404 demands and the Black Warrior River watershed deserves so much more from the 
Corps. 
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3 We have also gotten copies of the transcripts and comments submitted at the various public hearings held on the proposed 
interim suspension of NWP 21 in the Appalachian region.  As this letter was being finalized, we got an additional CD from 
the Corps with 5 more permit files, which we have not reviewed in detail.  One of those files (Meredyth Mine, SAM-2010-
01502-CTM) is not in the Black Warrior watershed, but the Tennessee.  The remaining four files result in impacts to 7,558 
linear feet of ephemeral streams and 17,724 linear feet of intermittent streams, or a total of 25,282 linear feet of stream 
impacts at these four mines alone.   
 
4 The sum of 28,190 (linear feet of streams represented by the first five permit files produced) and 25,282 (linear feet of 
streams represented by the four permit files just produced).   
 

  If this number is at all typical or predictive, the 
36 additional permit files still to be produced suggest an additional 213,888 linear feet (40.51 miles) of 
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streams potentially affected or an estimated grand total of 267,360 linear feet of streams (50.64 miles) 
impacted by NWP 21 in Alabama just in the last 3 years.5

 
 
Request for Sixty Day Extension of Public Comment Period 

 

  
 
We imbed a map of the state (developed from Alabama Surface Mining Commission data) with 

Black Warrior watershed coal mining discharge outfalls bolded in red.  Looking at this map and 
considering the total number of linear feet streams affected, can the Corps reasonably maintain that 
mining has only minimal cumulative adverse effect on our watershed or Alabama’s environment?  
Nearly every mine represented by red was permitted under NWP 21. 

 
Coal Mining Outfalls in the Black Warrior River Watershed 

Given the Corps’s failure to produce the majority of the documents responsive to our FOIA 
request, on March 31, 2011, we asked for a sixty day extension of the April 18, 2011 public comment 
deadline for the proposed reissuance and modification of NWP 21.  Only with all the information from 
the FOIA request in hand can we fully and meaningfully address the reason why Alabama has been 
arbitrarily excluded from the rest of the Appalachian region and the important national issue of why 
NWP 21 should not be reissued when it expires next year.  This issue is critical to the future of our 
                                                 
5 We have received nine files to date, or approximately one fifth of the files the Corps indicate they will produce just for the 
last three years.  If you multiply the total linear feet of stream affected by those nine mines (53,472) by five, the result is 
267,360 linear feet of streams.  While this number is admittedly inexact, it is based on the information received to date and 
further highlights the importance of having the Corps complete its response to our FOIA request so we can provide the most 
accurate information possible.   
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watershed and we should be allowed to fully respond with all available information, particularly as the 
use of NWP 21 wrongfully shields much of this information from public discussion and comment.  Yet 
with our FOIA request three months old, the Corps has produced the most minimal of documents and 
our request for a comment extension was denied at close of business Friday, April 15, 2011, the last 
business day before the comment deadline. 

 
Proposed Re-issuance of NWP 21 
 

In light of the forgoing, Riverkeeper can only support Option 1, the option not to renew NWP 21.  
Past performance provides a striking illustration of why the Corps cannot be trusted with the discretion 
Options 2 and 3 afford.  The map of coal mining outfalls in the Black Warrior watershed gives lie to the 
continued assertion by the Corps that the use of NWP 21 has only minimal and cumulative adverse 
effects in Alabama.  And if this is how the Corps applies NWP 21 in Alabama, we believe that there 
must be other states whose water resources are equally jeopardized.  Because of the Corps’ past flawed 
exercise of decision-making authority under NWP 21, Option 1 is the only viable choice. 

 
The Corps has wrongly cited Option 2 as it preferred option because it “believes that this 

combination of safeguards is sufficient, particularly if discharges associated with valley fills are not 
authorized.”  We simply cannot agree.  Neither the Corps nor EPA currently recognizes the adverse 
environmental effects of valley fills in Alabama streams.  Because we are in the Appalachian foothills, 
where the topography is gentler and more rounded, even among regulatory “experts” there is the flawed 
belief that mountaintop mining does not occur here.  Nothing could be further from the truth.  These 
foothills are dynamited to expose the coal seams; the overburden and spoil material is then bulldozed 
into our streams.  At the end of active mining, “approximate original contour” typically means the 
overburden is shaped into a barren, lumpy hill and planted with a monoculture of grass.  This 
“mitigation” in no way returns the land and affected streams to their pre-mining function. 

 
The Critical Role of Small Streams in the Watershed 

 
These streams, even the smallest intermittent and ephemeral streams, play critical ecological and 

hydrological roles that the Corps has traditionally failed to consider in assessing impacts from stream 
losses.  The riparian zone (the transition zone along edges of stream channels) is also ecologically and 
hydrologically important.  The Corps, in its past misuse of NWP 21 and in its current decision 
documents, completely fails to account for (or even acknowledge) these vital roles. 

   
 The Corps also fails to recognize and account for the importance of an impacted stream’s 
position in the landscape and in the stream network.  Indeed, the draft decision documents do not even 
acknowledge the existence of different stream types and stream orders or the critical roles of headwater 
and other small streams.  Instead, these documents assume that activities affecting streams will have the 
same degree of adverse impact regardless of the size of the stream or the stream’s location in the 
landscape.  The documents also appear to assume that when a “small” portion of a stream is affected by 
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an activity, the impacts will always be minimal.  These assumptions are patently incorrect.  Moreover, 
when you have many multiples of small streams affected, as is the case in our watershed, the cumulative 
impact to the watershed is simply devastating.   
 

For example, headwater streams have a unique role in a riverine ecosystem and the destruction of 
portions of such streams can have very significant impacts.  Meyer, J.L. and J.B.Wallace. (2001) Lost 
linkages and lotic ecology: rediscovering small streams. pp. 295-371 in M.C. Press, N. Huntly and S. 
Levin (eds.) Ecology: Achievement and Challenge. Blackwell Science; Lowe, W. H. and G.E. Likens. 
(2005) Moving headwater streams to the head of the class. BioScience 55: 196-197. 

 
 The destruction or alteration of small stream channels, which make up a significant portion of 
most watersheds,6

                                                 
6 First- and second-order streams make up approximately 95 percent of all stream channels and 73 percent of all stream 
channel length in the United States.  J.L. Meyer and J.B. Wallace, Lost linkages and lotic ecology: rediscovering small 
streams, in Ecology: Achievement and Challenge, M.C. Press, N.J. Huntly, and S. Levin, eds. (2001).   

 can produce a cascade of negative effects throughout the watershed.  The upper 
reaches of stream networks are important for storing water, recharging groundwater, reducing the 
intensity and frequency of floods, retaining sediments, and protecting and improving water quality by 
storing and modifying potential pollutants ranging from chemical fertilizers to rotting carcasses.  They 
also provide vital ecological functions.  J.L. Meyer, A.L. Kaplan, et al, Where Rivers are Born: The 
Scientific Imperative for Defending Small Streams and Wetlands, at 13-14 (2003).  Altering small 
streams and wetlands disrupts these processes with very real consequences downstream.  Id. at 11.  And 
when you allow this to happen again and again and yet again, as the Corps has done under NWP 21 in 
the Black Warrior River watershed, the result is a watershed that is being crippled by loss of stream 
function and habitat.  
 

Compared with larger streams and rivers, small streams, especially shallow ones, have more 
water in physical contact with a stream channel.  Therefore, the average distance traveled by a particle 
before it is removed from the water column is shorter in headwater streams than in larger ones.  A study 
of headwater streams in the southern Appalachian Mountains found that both phosphorus and the 
nitrogen-containing compound ammonium traveled less than 65 feet downstream before being removed 
from the water.”  Id. at 13 (emphasis added). 

 
In headwater streams and wetlands, more water is in direct contact with the streambed, where 

most processing takes place.  Bacteria, fungi and other microorganisms living on the bottom of a stream 
consume inorganic nitrogen and phosphorus and convert them into less harmful, more biologically 
beneficial compounds.  A mathematical model based on research in 14 headwater streams throughout 
the U.S. shows that 64 percent of inorganic nitrogen entering a small stream is retained or transformed 
within 1,000 yards.”  Id. at 14 (emphasis added).  
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 First-order streams are the primary collectors of rain in most watersheds, and the way they 
transport water affects the entire watershed, particularly the way in which larger streams in the 
watershed will behave during floods.  D.F. Ritter, R.C. Kochehl, and J.R. Miller, Process 
Geomorphology, pp. 151, 180 (1995).  Loss of small channels and low-order streams in a watershed 
increases the “flashiness” of a watershed and the frequency of flood events.  Id.  The modifications to 
those streams typical of development and urbanization, such as channelization and bank armoring, also 
increase flood flows, a phenomenon exacerbated by the increase in impervious surfaces associated with 
development.  This increase in the frequency and force of flood flows results in a host of negative 
effects, including habitat destruction, erosion, instability, and sedimentation.  Id.; Stream Corridor 
Restoration, Federal Interagency Stream Restoration Working Group, Chapter 3 (1998).   

 
Headwater systems also retain sediment, keeping excess sediment out of downstream rivers and 

lakes where it can become a significant problem for plants, fish, wildlife, and people.  Where Rivers are 
Born at 12.  In general, sediment yield from streams increases as the stream order decreases.  D.F. Ritter, 
R.C. Kochehl, and J.R. Miller, Process Geomorphology, pp. 151, 180 (1995).  Excess sedimentation can 
create significant damage to aquatic ecosystems.  For example, suspended sediments make water 
murkier preventing underwater plants from receiving enough light to grow, reducing spawning cues for 
some fish, and smothering fish eggs and small organisms that form the base of many food webs.  Excess 
sediments can also produce significant economic costs.  For example, excess sediment can increase 
dredging costs to maintain navigation channels and harbors, and can increase water filtration costs for 
municipalities and industries.  Where Rivers are Born at 12. 

 
All of these stream functions are critical to maintaining a healthy watershed.  When these 

functions are lost, the entire ecosystem suffers.    
 

No Standards to Guide Discretion Exercised by the Corps 
 
Another obvious failure of the proposed modification of NWP 21 is that the Corps’ proposal 

does not contain any provision that ensures that the adverse effects of a permit will truly be “minimal” 
when used by multiple permittees, especially within discrete areas.   For instance, there is no limit on the 
number of times that permits may be used in a given watershed or water body, no cap on the amount of 
total acres or linear feet of particular resources that can be damaged or destroyed (within a watershed, a 
region, or nationwide), no restriction on the ability to use NWP 21 within a certain radius of another 
NWP 21 permittee, or any similar protection against a permit’s overuse.  Even more importantly, the 
Corps does not condition the use of these permits in any way that ensures that the lost functions 
associated with impacted water resources will be assessed, much less addressed, on a cumulative basis.  
The map imbedded in this comment letter at page 5 is a dramatic illustration of what can occur when 
there are no limits of this kind.  Without such limitations, there is no assurance that cumulative impacts 
will be meaningfully addressed. 
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Option 3 
 
By authorizing valley fills, Option 3, without question, would violate the requirements of § 

404(e). The Corps has already admitted, when it proposed the suspension of NWP 21 in Appalachia, that 
NWP 21 “has been used to authorize surface coal mining activities that involve discharges of dredged or 
fill material into waters of the United States that have resulted in adverse environmental impacts that 
may be more than minimal on a cumulative basis.” 74 Fed. Reg. 34,311, 34,313 (July 15, 2009).  In its 
decision imposing the suspension, the Corps reiterated its “concerns that continued use of [NWP 21] in 
the Appalachian region . . . may result in more than minimal individual and cumulative adverse effects 
to aquatic resources.”  75 Fed. Reg. at 34,713 (June 18, 2010).  The Corps’ acknowledgement is 
certainly an understatement: 

 
 [w]hen valley fills are permitted in intermittent and 

perennial streams. They destroy those stream segments. 
The normal flow and gradient of the stream is now buried 
under excess spoil material, an extremely adverse effect. If 
there are fish, they cannot migrate. If there is any life form 
that cannot acclimate to life deep in a rubble pile, it is 
eliminated. No effect on related environmental values is 
more adverse than obliteration. Under a valley fill, the 
water quantity of the stream becomes zero. Because there is 
no stream, there is no water quality. 

 
Bragg v. Robertson, 72 F. Supp. 2d 642, 661-62 (S.D. W. Va. 1999), aff’d in part, vacated in part and 
remanded, 248 F.3d 275 (4th Cir. 2001), cert. denied, 534 U.S. 1113 (2002).  Since 1992, nearly 2,000 
miles of Appalachian streams have been filled at a rate of 120 miles per year by surface coal mining 
activities, including activities authorized under NWP 21.  Valley fills not only bury streams but they also 
significantly degrade downstream aquatic ecosystems by impairing aquatic life, increasing sediment 
loading, and adversely altering levels of selenium, sulfate, total dissolved solids, magnesium, 
manganese, acidity, conductivity and nitrate/nitrite.  U.S. EPA, Mountaintop Mining/Valley Fill Draft 
EIS, at III.D-1 to III.D-17 (2003). 

 
As stated previously, these same effects identified and catalogued in the “Appalachian region” 

are just as prevalent in and applicable to the Black Warrior River watershed and the state of Alabama. 
 

Option 2 
 
The Corps properly recognizes that NWP 21 should not be used to authorize valley fills.  The 

Corps’ assumption, however, that the proposed acreage and linear feet limits in Option 2 are sufficient 
safeguards “to ensure minimal adverse effects,” 76 Fed. Reg. at 9182, is incorrect for several reasons.     
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First, the Corps gives no basis for its apparent assumption that a 300-foot limit will avoid 

significant degradation of streams. The agency has cited no study that would even suggest that the 
significant effects of increased loadings of selenium, total dissolved solids, conductivity and sulfates 
only occur in streams with more than 300 feet of fills. In addition, a 300-foot limit will not prevent, and 
will instead add to, cumulative impacts in watersheds that are already suffering biological impairment 
from past mining activities.  The Corps has no reasoned justification or evidence to support its proposal 
that the individual or cumulative environmental impacts of Option 2 will be minimal.  In fact, in 
proposing the suspension of NWP 21, the Corps has already admitted that “it would be more appropriate 
to evaluate these adverse effects through the individual permit process, with a full public interest review, 
rather than through NWP 21.”  74 Fed. Reg. 34311, 34313 (July 15, 2009) (emphasis added). 

 
Second, the 300 linear foot limit for the loss of a stream bed only applies to perennial streams 

and can be waived for intermittent and ephemeral streams if the district engineer determines that the 
discharge will result in “minimal” effect.  The Corps has no scientific basis for evidently assuming that 
intermittent and ephemeral streams have less value.7

Two prominent stream ecologists, Drs. Bruce Wallace and Margaret Palmer, have documented 
the importance of ephemeral and intermittent headwater streams.  Dr. Palmer testified in the OVEC v. 
Bulen litigation that headwater streams can contain 90 percent of the biodiversity of the stream 
watershed.  Palmer Testimony, Bulen Tr. 2:176, 429 F.3d 493 (4th Cir. 2005).  Nutrient processing is 
also faster and more efficient in ephemeral and intermittent streams.  Id. at 2:218.  Treating these 
headwater streams as less important is arbitrary and not supported by any scientific studies.  See id. at 
2:174-76.  Dr. Wallace has stated that many scientists believe that intermittent and ephemeral headwater 
streams in fact “are actually more valuable per unit area than downstream areas.”  Comments of Bruce 
Wallace, Final EIS on Spruce No. 1 Mine, at 2-229.

  The intermittent and ephemeral headwater streams 
play a “pivotal role” in Appalachian ecosystems, performing indispensable physical and biological 
functions such as moderating downstream flow rates, regulating thermal regimes, and enhancing nutrient 
uptake and transformation for the larger aquatic ecosystem. See U.S. EPA, Mountaintop Mining/Valley 
Fill Draft EIS, at III.C-11 to III.C-12 (2003); sources cited supra in Part “The Draft Decision Documents 
Fail to Demonstrate Minimal Impacts” (discussing importance of headwater streams).    
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7 Not one of the Corps’ nineteen references that it cites in support of its proposal to reissue NWP 21 (as modified) discusses 
the effects of mining on headwater streams.  By contrast, in its veto determination for Spruce No. 1 Mine in West Virginia, 
EPA cited numerous studies documenting the importance of headwater streams, the adverse ecological effects of 
mountaintop mining on these streams, and the difficulty of mitigating these effects by stream creation or restoration.  EPA 
Veto Determination, at 20 & App. 7, 

  Further, the Corps’ stream classification system is 
flawed because it classifies the three different types of streams based solely on hydrological parameters 
rather than their full functional attributes.  See 76 Fed. Reg. at 9205-06 (stream definitions).  In its 
decision vetoing the Spruce No. 1 Mine in West Virginia, EPA stated that “[m]any scientists agree that 

Veto Determination 
 
8 Comments on Spruce Mine Final EIS 
 

http://water.epa.gov/lawsregs/guidance/cwa/dredgdis/spruce.cfm.�
http://www.lrh.usace.army.mil/_permits/Spruce%20No%201%20Mine%20Draft%20and%20Final%20EIS/Spruce%20Mine%20No%201%20Final%20EIS%20-%20September%202006/Spruce%20No%201%20Mine%20FEIS%20-%20September%202006.pdf�
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classifying streams by a single abiotic or hydrological parameter for assessing aquatic life potential is 
unsatisfactory.”  Spruce Veto Determination, App. 3, at 4. 

 
Third, the discretion that Option 2 affords the district engineer to waive stream impact limits for 

ephemeral and intermittent streams is unwarranted.  Option 2 would allow the district engineer to fill 
miles upon miles of these streams.  One need only consider how the Corps, under the auspices of NWP 
21, has applied the “minimal impacts” test in Alabama to allow the destruction of thousands of linear 
feet of streams in our watershed to appreciate that this is not a theoretical possibility and that the 
discretion allowed under NWP 21 is inappropriate.  Moreover, all too often, the Corps does not even 
properly classify intermittent and perennial streams.9

In the proposal, the Corps only considers “[t]he estimated contribution of this NWP to the 
cumulative effects to wetlands, streams, and other aquatic resources in the United States during the five 
year period the NWP is in effect.”  NWP 21 DDD, at 15, 24-25 (emphasis added).  This five-year scope 
ignores the fact that valley fills bury streams permanently, whether authorized by past nationwide or 
individual permits, or in the future.  As the federal district court stated in vacating the 2007 NWP 21 and 
enjoining its further use in southern West Virginia, these permanent, irreversible losses “are not 
corrected or cured every five years with the renewal of a new nationwide permit.” 

 
 
Fourth, the Corps has ignored the cumulative impacts from discharges authorized under NWP 21 

in proposing Option 2 as the preferred alternative.  The Corps is required to “set forth in writing an 
evaluation of the potential individual and cumulative adverse impacts of the category of activities to be 
regulated under the General Permit.”  40 C.F.R. § 230.7(b).  Such evaluation must “include documented 
information supporting each factual determination in § 230.11 of the Guidelines.”  Id. § 230.7(b)(1).  
The Draft Decision Documents (DDDs) fail to provide any evidence that would support a minimal 
effects determination under Option 2. 

 

10  OVEC v. Hurst, 
604 F. Supp.2d 860, 887 (S.D. W.Va. 2009).  Moreover, Option 2 completely ignores the cumulative 
amount of stream loss or acreage in a watershed from multiple permits.11

                                                 
9 For example, EPA Region 4 has commented that the Mobile District did not properly classify the thousands of feet of 
streams nor did the Mobile District properly apply NWP 21. See December 17, 2001 EPA Letter to the U.S. Army Corps of 
Engineers in re: 21 SAM-2010-00793-CTM Swann’s Crossing Mine (Tuscaloosa County, Alabama). (10,985 total linear feet 
of streams impacted).   Another significant concern is that there would be no public notice or opportunity to comment on 
such waiver. 
 
10 Moreover, if Option 2 were adopted, no alternatives analysis would be conducted to determine the least environmentally 
damaging, practicable alternative; nor would consideration be given to whether the discharge would impact an impaired 
stream.  
 
11 For example, the Mobile District authorized Reese Branch Mine in Tuscaloosa, AL under NWP 21.  In response, the EPA 
expressed “serious concerns” and vetoed the mine as it did “not comply with the CWA and 404(b)(1) Guidelines, and may 
have substantial and unacceptable adverse impacts.” The EPA claimed that this permit would allow “piece-mealing” and that 
the permit did not address the “cumulative impacts” of the proposed mine activity.  See February 23, 2011 EPA Letter to the 
U.S. Army Corps of Engineers Re: Reese’s Branch Mine No. 2 (Walker County, Alabama) (3,060 total linear feet of streams 
impacted). 
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Finally, the Corps has concluded, without any supporting explanation or documentation, that 

“[t]he required compensatory mitigation will attenuate cumulative impacts on the Nation’s aquatic 
resources by providing aquatic resource functions and services, so that the net effects on the aquatic 
environment resulting from the activities authorized by this NWP will be minimal.” NWP 21 DDDs at p. 
25.   Such a conclusion is both factually and legally unsupportable.  

 
NWP 21 Mitigation Issues 

 
One rationalization offered by the Corps for permitting the destruction of thousands of linear feet 

of streams per year in the Black Warrior River watershed is the mitigation and stream restoration that 
supposedly occurs as mining concludes.  However, because this mitigation occurs on privately held 
lands and as NWP 21 completely cuts out the public in permitting mines, we have no idea of either the 
extent or the success of this promised restoration.  EPA Region 4 recently expressed an interest in 
conducting mitigation compliance inspections to better understand and improve compensatory 
mitigation projects at Alabama’s coal mining sites.  December 23, 2010 EPA Letter to Dr. Randall 
Johnson, Alabama Surface Mining Commission; February17, 2011 EPA Letter to Colonel Steven J. 
Roemhildt.  We understand that those inspections will occur in the near future. 

 
 Not surprisingly, members of stakeholder groups like ours will not be invited or in attendance.  

If the promised mitigation efforts are as successful as advertised, both owners and regulators should be 
proud to show off their state-of-the-art stream mitigation projects.  If, as we suspect, mitigation is not 
occurring as advertised, then the public has an even greater right to be informed and educated.  Sadly, 
we doubt that will happen.  This information about the status of mitigation efforts is extremely relevant 
to any debate on the proposed modification or reissuance of NWP 21 in 2012, yet it has not been 
produced.  To justify the use of NWP 21, the Corps mistakenly asserts in regulatory decisions that the 
requirements for stream mitigation and the ability to add special conditions to DA permits somehow 
offset the loss of stream function.  But if the public is never allowed “behind the curtain” to assess these 
efforts, how can we really know if they are at all meaningful or successful?      

 
The few permit files we have received in response to our FOIA request are from 2009 and 2010, 

so drawing overall conclusions about mitigation efforts is simply not possible, given that these mines are 
in the early phases of operation.  We note, however, that the plans in these files represent general one-
size-fits-all conceptual designs, not site-specific plans or tailored measures.  We also note that for the 
files reviewed, there were no required status reports on mitigation construction, even though some of the 
authorization letters written by the Corps call for these reports on an annual basis beginning 13 months 
after issuance.  While permit applicants represent that mitigation will enhance these resources or even 
restore them to a higher functional value, there is nothing in the permit files to substantiate these 
sweeping promises. 
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For some regulatory files reviewed, the Corps allowed the purchase of credits from a mitigation 
bank in addition to or in lieu of on-site mitigation.  Of the five sites allowed to purchase mitigation 
credits (Sugartown Mine (SAM-2010-00204-CHM); Sparks Branch Mine (SAM-2010-1370-CHM); 
Seaboard Mine (SAM-2009-01271-CHE); Powhatan Mine (SAM-2009- 01662-CHE); Lindbergh Mine 
No. 2 (SAM-2009-01347-CHE), only one (Seaboard) is even in the same subwatershed as the mitigation 
bank.  The remaining mines are located in different subwatersheds over 40 miles from the mitigation 
bank.  How will the purchase of mitigation credits at this remote bank help offset the aquatic impacts of 
coal mining where it happens?  How does the purchase of credits at a remote bank make up for the 
valuable stream function lost?  It does not and it provides one more reason why the Corps should not 
have the discretion afforded by Options 2 and 3.  The idea of mitigation is to restore some of the 
filtering, flow, flood protection and habitat lost when streams are mined through and filled in that 
subwatershed.  Perfunctory credits purchased at a remote mitigation bank do nothing to compensate for 
the loss of these important functions in a subwatershed.  

 
Further, the Corps has concluded, without any supporting explanation or documentation, that 

“[t]he required compensatory mitigation will attenuate cumulative impacts on the Nation’s aquatic 
resources by providing aquatic resource functions and services, so that the net effects on the aquatic 
environment resulting from the activities authorized by this NWP will be minimal.” NWP 21 DDD, at 
25.   Such conclusion is both factually and legally unsupportable, particularly when you look at the 
example of the Black Warrior watershed.  

 
The Corps relies heavily on mitigation such as stream creation, restoration and enhancement, 

again rationalizing that its ability to add conditions to DA permits and require stream mitigation 
somehow offset the loss of stream function.  However, EPA has found that there is “no evidence in the 
peer-reviewed literature” that stream creation works.  EPA Veto Determination for Spruce No. 1 Mine at 
85 (emphasis added).  It is “extremely unlikely” that drainage control structures will be effective 
mitigation for the loss of high-value streams.  Id. at 86.  Stream enhancement and restoration are also 
ineffective.  EPA stated that “using structural stream enhancements (e.g., stream bank protection, adding 
structural complexity in the form of boulder clusters, j-hooks, vortex rock weirs, etc.) to replace the 
functions and structure lost from burial of high quality streams on a foot per foot basis is scientifically 
unfounded.”  Id. App. 3, at 2.  Further, EPA stated that it was “unaware of any documented cases where 
in-stream structural restoration in the form of ‘natural channel design’ has been shown to restore water 
quality and biological communities such as those impacted by mine spoil leachate.”  Id.  Instead, these 
“restored” segments are likely to export degraded water.  Id.  See OVEC v. Hurst, 604 F. Supp.2d at 
884, 887 (Corps’ unsupported belief in the success of mitigation measures insufficient to show that 
mitigation would attenuate cumulative impacts). 

 
The 404(b)(1)Guidelines provide that no permit may rely on mitigation techniques unless they 

“have been demonstrated to be effective in circumstances similar to those under consideration.” 40 
C.F.R. § 230.75(d).  The Corps’ Compensatory Mitigation Rule similarly provides that, in determining 
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compensatory mitigation, “the district engineer must assess the likelihood for ecological success . . .” 33 
C.F.R. § 332.3(a)(1).  Thus, the Corps cannot issue an NWP without an assessment of mitigation 
effectiveness and success in the specific context in which the mitigation technique would be used. 

 
The Corps’ mitigation analysis also fails to contain any discussion of the stream functions that 

would be lost from potential NWP 21activities and whether mitigation can replace those functions, as its 
own regulation requires.  40 C.F.R. § 230.11(e).  The Corps may “not rely exclusively on an evaluation 
of structure in place of function when making a determination under this provision of the Guidelines.”  
EPA/Corps Memorandum on Assessment of Stream Ecosystem Structure and Function under Clean 
Water Act Section 404 Associated with Review of Permits for Appalachian Surface Coal Mining (July 
30, 2010).  The Corps’ mitigation analysis for the Alabama regulatory files we have seen to date violates 
this regulation and analysis because it is a purely structural evaluation of acres lost and acres mitigated, 
without any assessment of stream functions.12

Section 404(b)(1) Guidelines state that the “fundamental precept of the Guidelines is that 
dredged or fill material should not be discharged into the aquatic ecosystem, unless it can be 
demonstrated that such a discharge will not have an unacceptable adverse impact either individually or 
in combination with known and/or probable impacts of other activities affecting the ecosystem of 
concern.”  Under the present regulatory scheme, NWP 21 permitted coal mines in Alabama are having 

 
 

EPA’s Role under § 404 of the CWA 
  

While the Corps bears much responsibility for the misuse of NWP 21 in Alabama, EPA is not 
entirely blameless.  EPA has also arbitrarily excluded Alabama from the defined six-state “Appalachian 
region.”  See, e.g., EPA’s April 1, 2010 Memorandum Improving EPA Review of Appalachian Surface 
Coal Mining Operations under the CWA, NEPA and the Environmental Justice Executive Order.  We 
have been heartened by EPA’s recent recognition on a case-by-case basis that the identical mining 
concerns identified elsewhere in the “Appalachian region” are also at issue in Alabama.  However, this 
ad hoc recognition is simply not scientifically or legally adequate.  Because Alabama is geographically 
part of Appalachia and Eco-region 68, the Corps, EPA and the Department of the Interior (DOI) must 
end the disparate treatment of our state.  We specifically ask the Corps, EPA and DOI to formally 
include Alabama in the definition of “Appalachian region” and to consistently apply all Appalachian 
region guidance and policy to Alabama.  

 
Conclusion 

 

                                                 
12 One key purpose of requiring § 404 individual permits is to force the Corps, and the applicant, to develop specific 
conditions to mitigate the adverse effects of the specific projects, see 33 C.F.R. § 325.4(a), and to permit the public to 
comment on the specific projects and the proposed mitigation.  In individual permitting, the Corps must consider conditions 
“for mitigation of significant losses which are specifically identifiable, reasonably likely to occur, and of importance to the 
human or aquatic environment.”  33 C.F.R. § 325.4(a)(3). 
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that “unacceptable adverse impact” on our water resources every day.  As a consequence, the Corps 
should elect Option 1 and not re-issue NWP 21 when it expires in 2012.  If both the Corps and EPA are 
to meet their responsibilities under § 404 of the CWA, both agencies have critical roles to play in ending 
the awful status quo in Alabama.  The end of NWP 21 marks an important first step in that journey.  We 
appreciate your consideration of our letter and we look forward to your response.  

 
For the River, 

 
Eva Dillard 
Staff Attorney 

 
Nelson Brooke 
Riverkeeper 
 

 
John Kinney 
Enforcement Coordinator 
 
cc: Assistant Secretary Jo-Ellen Darcy (Civil Works) 

U. S. Department of the Army 
 
Michael Ensch, Chief 

 Operations and Regulatory Directorate of Civil Works 
 U.S. Army Corps of Engineers 
  

Jennifer Moyer, Deputy Chief 
Regulatory Program 
Headquarters, U.S. Army Corps of Engineers 
  

 Colonel Steven Roemhildt 
Commander, Mobile U.S. Army Engineer District 
 
Administrator Lisa P. Jackson 
US EPA Headquarters 

 
Regional Administrator Gwen Keyes Fleming 
US EPA Region 4 
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James D. Giattina, Director 
 Water Protection Division 
 EPA Region 4 
 
 Duncan Powell 
 Mining Section Chief 
 EPA Region 4 
 
 Mark LaRue 
 Surface Mining Team 
 EPA Region 4 
 
 Secretary Ken Salazar 
 Department of Interior 

 
Sherry Wilson, Director 
Office of Surface Mining 
Birmingham Field Office 
 
Dr. Randall Johnson 
Alabama Surface Mining Commission 
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